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Mr, Scott Hi^atn 
The Wadiington Post 
11 50 15*** Street, N.W, 
Washington, DC 20071-74 

Re: FOIA Case Number: 



Transportation 

Security 

Administratioii 



TSA05-0440 (Fee Waiver & Expedited 
TSA05-(M41 (Fee Waiver & Expedited 
TSA05-0442 (Fee Waiver & Expedited 
TSA05-0443 (Fee Waiver & Expedited 



Dear Mr, Higham: 

This is in response to your correspondence relating to the referenced requests for information under 
the Freedom of Information Act ^OIA), 5 U.S.C §552, in which you request that TSA waive aU 
fees and grant expedited processing of your requests. On March 9, 2005, TSA requested that you 
provide a justification for the requested fee waiver, and denied expedited processing. On April 27, 
2005, you submitted a consoKdated justification for a fee waiver, and requested that the letter be 
treated as an appeal if the agoicy wore inclined to deny the request. On April 28, 2005, you 
submitted an ^peal with respect to the denial of expedited processing. This ktter constitutes TSA*s 
decision <m appeal as to your requested fee waiver and expedited processing* For reasons more fiiUy 
described below, I affirm TSA's denial of a fee waiver with respect to requests TSA05-0442 and 
TSA05-0443, and grant your ^>peal for a fee waiver as to requests TSA05-0440 and TSA05-0441, I 
affirm the denial of expedited processing for each request sent to you by letter dated March 9, 2005, 



Fee Waiver 

■ 

In separate letters dated March 1, 2005, you requested a large number of records und^ th 
related to four separate contracts^ ^teiinistered by TSA; specifically, contract files and dc 
typically contained in a contract file, documents relating to pre-bid and pre-awaid stages, 
relating to the pCTformance of the contractors since the contracts were awarded, and all 
correspondence and communications regarding the contract You also requested that TS^ 
fees in the public interest because the information will contribute to public understanding 
onerations or activities of the government and is not primarily in the commercial interest. 



W40: Lockheed Martin contract for the Computer Assisted Passenger Prescrtening System^ also known as 
TSA05-044 1 for the Unisys contract for TSA technology in&astmcture progxani; TSA05-0442 for the Boeing 
► provide an e3q)losive detection system to screen baggage at the nation's airports; and TSA05-0443 for the 
son contract for hiring and deploying an airport passenger screener workforce. 
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« t_ •«„ tT,. .rf«nrt«rd for a fee waiver does not constitute a sufficient basis for granting the 
Par^hraang flje s^nda^ for ^ '^^'^^^^^ ^ to provide additional justification for your fee 
waiver. By letter dated Apnl 27, 2W5 yo« ^^^^^ ^ "fidly identify the operations and 

waiver requests. By email dated May 12, 2005, i bA asKea >"» >" J „ ' , , ^ j7 
r^tiv^ti Jof the eovennnent that each of yovir four requests is targeted at. By letter ^^^ff^'^y ^'> 
Styouli^^^Sy fi-ther elaboration was necessary, although you then provided some 

additional information. 

Th. FOIA provides for news media FOIA requesters to be assessed duplication fees for responsive 

,^rt!.^^mrtbei»sdfi«l by tho requester. Tta Dqartment of Homeland Security (DHS) 
^S^^t^^i^to 1« "L Zn determinh* »l«ther dbclosure i, ^m^^^^ 
SCuy^H>lio underaandtag of the .^eraiion. or rfvMes of the governmem. I shall 

address these factors individually, 

■ 

1. The subject of the request. 

nxe subject of the requested records must oonc^,Wentifia,le opemti^is^or^^^^^ 
federal government, witib a connection that 




security contracts 



that Your request satisfies this prong of the analys 



2. The informative value of the information to be disclosed. 

The disclosable portions of the requested records must be meaning&lly infomati ve about 
eovemmStt^tions ^activities. The disclosure of information already m the pubhc domain 
w^TtS^to contribute to such understanding. ^11^^^^^^^^^^^ 
^^Iv ftat it '-is hard to imagine a set of records that would be more likely to contribute to the 
p^lCL^g of die^dentified TS A operations and ^vitie^', -^r^rtSe':^^^ 
^wds have not previously been released and would thus add new mformation to Ae pubhc s 
^^nry^ justification, relying on the piirported self-evident nat,^e of the recoMs, is 
^SSS i Sn, as discu^ in greater detail below, a single se^h of the internet reve 
SS^on on some of these contracts has already been the subject of much puWic mformat 
rs^SClcSgbyyourownnewsp^er. Nevertheless, TSA will evaluate Ihis prong m 

oonjimction with the fourth prong below. 

3. Whether disclosure to this requester will contribute to public understanding. 

The disclosure must contribute to the understanding of the public at large, as opposed to t 

individual understanding of the requester or a narrow ^^g^^lf ^*^^^ J.^^^,^^^^^^ 
regulations presume that a representative of the news media will normally satisfy this considerat 
Acoordinelv, I find that your requests satisfy tUs prong of the analysis. 



6CFR5.11(kK2)(2(K)5). 
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4. PubUc understanding must be significantly enhanced by disclosure. 

To wairant a waiver or reduction of fees, the pubKc's understanding of the subject mattj m 
auestiom as compared to the level of public understanding existing prior to the disclosure mus^ be 
SSS to iJS^tly enhanced b/the disclosure. Disclosure of inform^on &at ah^y^ m the 
mblfc domainT either a duplicative or a substantially identical form, would not sigmfi^y 
^^S^bt^lh understS^g because noting new would ^.^«»^^f | Pf J^^ ^^Cf '• 
See Sierra Club Legal Def. Fund, No. 93-35383, slip op. at 4 (9 Qr. Aug. 29, 1994) (disclosure 
wo J^not "add an^g^o 'pubUc understanding' m light of v^ ^^^^"^^^63'^'' 
disseminated and published); Sl<man v. United States D^t ^/'^'f ^^v«f /J^^^^^^^^ 
fS D N Y 1993> (information released to other wntars will not ctotnbute significantly ta public 
Le^tening of operations of government). A simple search for news ^des rep^g on and 
analyzing ISA's implementation and oversight of these contracts revealed the foUowmg. 

TRAftS-n440: T^kfaeed Martin contrac t for the Computer Assisted Passenger Prescreening 

R ys^tam fCAPPS H) 

There were an extensive number of news articles, press releases and commentfflies 
concerning the LocWieed Martin contract for CAPPS D. It ^ears, however, that the 
maiority of Uiese articles concerned the privacy issues surrounding the program. A 
anall number also discuss ISA's awarding of the contract to Locldieed Marto and 
provide some background into the details of the contract. See, e.g., Robert O Harrow 
Jr Air Security Network Advances, WASHINGTON POST, Mar. 1, 2003, at EOl. 
si^ause these existing articles do not appear to inform the public du^ly on fte 
issues you have identified, I am granting your fee waiver request for TSA05-044O. 

TSA05-0441 : TTnisvs contrac t for the TSA technology infi:astroctuie program 



Most news articles discuss the award and implementation, while others discuss the 
tools and strategies used by Unisys to manage ISA's Information Technology 
Managed Services. Several 2005 articles report on the issues surroundmg possible 
extension or re-bidding ofthe technology infi-astmcture contract. While thare have 
been some articles' concerning ISA's actions in implementing and overseemg toe 
Unisys contract, it remains possible that your efforts will significantly enhaiwe toe 
public's understanding and I am therefore granting your fee waiver request for 
ISA05-0441. 



' Wilson P. Dizatd m, Hon,eland Security Auditor, to Probe ^ P:^^f''^^^^?^^^ 
2004 (DHS IG to review TSA oversight of IT outsourcing contract); Scott Higham and Robert OUairow J 
Zht^S^ Led to Waste, ^Z>«,t WASHINGTON POST. May 22, 2005, at AOl (generaHy discus^g h. 
security IT contracts). 
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TSA05-0442: Boeing contr act to provide an explosive detection system to screen bagsage at 
the nation's airports 

There are a tremeudous number of news articles related to the Boeing EDS contract, 
TSA oversi^t, and procurement issues. Many articles discuss and analyze the 
September 2004 DHS Inspector Geueral audit of ISA's implementation and 
oversight of the contract See, e.g., Renae Merle, TSA Deal Overpaid Boeing, Report 
Says WASHINGTON POST, Oct. 19, 2004, at EOl; Scott Higham and Robert 
O'Harrow, Jr., Boeing Profits Excessive, Audit of ISA Oaims, Washington Post, May 
22, 2005, at AOl (extensiyely discussing Boeing's response to audit). The audit, phis 
the ongoing nationwide news articles analyzing the audit, discuss in depth what the 
contract provides, the vendor's performance, and especially how the vendor was paid. 
Based upon these results, I have determined that disclosure of the records at issue, 
while potentially informative, would not significantly enhance the public 
understandmg of how TSA implemented and oversaw this contract I therefore affirm 
the denial of your request for a fee waiver for TSA05-0442. 

for hiring and deploying an airport passenge r screoier 



TSA05-0443: NCS Pearson contract 
workforce 

Similar to the Boeing contract, articles and commentary concerning TSA's contract to 
hire and deploy a federal screener force are voluminous. Mmiy articles discuss the 
award, the cost overages, and the recently-completed Defense Ccmtract Audit Agency 
audit of the contract. Specifically, the Washington Post wrote an extensive article 
educating fee public on the screener hiring proems and the '*pitMls of rudied 
government contracting". Based upon these results, I have determined that disclosure 
of the records at issue would not significantly enhance ttie public understanding of 
how TSA implemented and oversaw this contract I affirm tiie daiial of your request 

for a fee waiver for TS A05-0443 . 



Expedited Treatment 

1 also write to respond to your appeal of TSA's decision to deny expedited processang of the above- 
referenced Freedom of Information Act (FOIA) (5 U.S.C. §552, et seg.) requests. You requested 
that TSA expedite processing because (1) you are journalists primarily engaged m dissemmatmg 
information; (2) the public has an urgent need for informafion about homeland secunty programs; 
and (3) widespread coverage of homeland security programs, along with findings of govemmait 
auditors, have raised questions about pending. By letter dated March 9, 2005, TSA deraed your 
request for expedited processing. By letter dated April 28, 2005, you appealed our denial. 



* Sara Kehaulam Goo, Airport Screeners' Hiring Under Scrutiny, Washmgton Posl, Sept 12, 2003, at EOl. See also 
Wffliam Bowles, Banking on Terror - the NCS Pearson Story, Inf(Mrmati(m aearing House, Nov. 6, 2003 (detailed 
article on screener assessment process, NCSPeaison, and TSA ovrasight). 
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The FOIA requires agencies to promulgate regulations providing for tbe expedited piocessmg of 
requests if the requester demonstrates a "compelling need".^ A requester primarily OTgag^ m 
disseminating information bears the burden of showing "compelling need** by demonstrating that an 
'^urg^icy to inform the public concerning actual or alleged Federal Government activity" exists. An 
"urgency to inform" would be found to exist for these requests if (1) tbe request concerns a "matter 
of current exigency to the American public," and (2) the consequences of delaying the resp<mse 
would "compromise a significant recognized interest."^ I note that the courts have held that these 
categpries are to be *'narrowly applied'"* so that other requesters would not be unduly disadvantaged. 

You argue that the requests are a matter of current exigency in that the records specifically concern 
'TSA*s management of vital programs to protect airports and commercial passenger aircraft firan 
attack,^ and that recent news stories and government reports **have raised questions about [adequate 
govermnent monitoring] and whetha- taxpayer dollars are bemg appropriately spent" While the 
news articles demonstrate that the subjects of the government reports are newsworthy, you have 
presented no evidence that a pressing or urgent situation exists that requires immediate action. 
General coverage of homeland security programs, evm acknowledgmg the public^s need to know, 
does not meet this standard. In addition, the contracts at issue are several years old, and two of the 
four are no longer in place- Accordingly, any article would be of primarily historical interest for 
which no exigency exists. 

In addition, you argue that *1)y delaying the response to this request , . ,, the public will have to wait 
too long to find out whether TSA is spending bilHons of its tax dollars in an appropriate manner to 
protect us fi:om attack/* and that "Congress is considering whether to fimd these programs.** 
Because Congressional oversight of TSA program funding is generally not a matter of exigency, and 
because at least two of the contracts at issue are outdated and have no pending fimding requests, you 
have not demonstrated that any delay in TSA* s processing the records could '^reasonably be foreseen 
to cause a significant adverse consequeroe to a recognized interest."^ Accordingly, I afiSrm the 
denial of your request for expedited processing for FOIAs TSA05-0440, -0441, -0442 & -0443/^ 



^ 5 U.S.C. §552(aX6XE) (2000), 
^Id, at(E)(i). ^^ea/yo6CFR§5.5<dXI)(2005). 
'^AUFayed v. CIA, 254 F3d 300, 310 (D.C. Cir. 2001). 



^ See legislative history of the expedited processing provisions* at H R. REP. No* 1 04-795, at 26. 
*** Please note that this denial in no way affects nomial pK)cessing of your requests* On May 1 8» 2005, TSA provided 
you an interim response related to TSA05-a442. In addition, TSA05-0441 and TSA05-0440 are being routed for 
concoirence within tbe agency. TS A05-0443 is being processed (these contracts have not been processed in the past), 
which entails a business information submitter^s notice being sent out to the vendor. Once TSA receives ihs vendor's 
comments, we will process these documents accordingly. 
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EXHIBIT G 



responable fortius decision. If you wish, you may seek judicial review of this final decision in 
United States ^stnct Court for the district in which you reside, have principd place of bS^ 
where the records are located^ or in the DistnVt «frni«™Wo ^ ^ P coiousmess, 



Sincerely, 






Dougl; 

Director 

Office of Security 



